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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties requesting 

argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of 

his or her decision to appear and of the issues to be argued.  Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  

CourtCall will NOT be used by D36.  Zoom is approved for all hearings except Issue Conferences and 

Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or email 

notification to the department of the request to argue and specification of issues to be argued – with a 

STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-2693.  

Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative 

ruling must be attached to the proposed order when submitted to the Court for issuance of the order. 

   

    

1. 8:30 AM CASE NUMBER:  MSC16-01658 
CASE NAME:  ZARAGOZA VS LOPEZ 
 *FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
Ordered to appear. 
 

 

  

    

2. 9:00 AM CASE NUMBER:  MSC17-00524 
CASE NAME:  VITTIMBERGA VS. BURKETT 
 MOTION FOR SUMMARY  JUDGMENT FILED BY JUNE YEE; STEPHEN YEE 
*TENTATIVE RULING:* 

 
Appearances required. The parties shall provide the Court a status report on the pending settlement 
and address continued dates for the hearing on the motions for summary judgment and the trial 
presently scheduled for 8/22/2022. 
 

 

  

    

3. 9:00 AM CASE NUMBER:  MSC17-00524 
CASE NAME:  VITTIMBERGA VS. BURKETT 
 MOTION FOR SUMMARY  JUDGMENT FILED BY JOHN BOTTOMLEY 
*TENTATIVE RULING:* 
 
Please see Line 2. 
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4. 9:00 AM CASE NUMBER:  C22-01005 
CASE NAME:  EB HOUSES, LLC VS. MYND MANAGEMENT, INC 
 HEARING IN RE:  MOTION TO QUASH PLAINTIFF'S SERVICE OF SUMMONS 
*TENTATIVE RULING:* 
 
 Defendant Brenda Tiner’s motion to quash Plaintiff’s service of summons is denied for the 
reasons below. The Code of Civil Procedure Sections 415.10 provides “[a] summons may be served by 
personal delivery of a copy of the summons and of the complaint to the person to be served. Service 
of a summons in this manner is deemed complete at the time of such delivery.” 
  
 The facts are not in dispute.  Both Ms. Tiner and the process service agree, that the process 
server (One Hour Legal) knocked on her door, and Ms. Tiner spoke through the door and identified 
herself.  Although Ms. Tiner did not open her front door when speaking to the process server, 
because she identified herself as the party whom One Hour Legal was trying to serve and directed the 
process server to leave the documents outside her door, she satisfied the requirements for personal 
service under Section 415.10. "Personal service usually contemplates actual delivery. But the person 
on whom service is sought may not, by merely declining to take the document offered, deny the 
personal service on the ground of lack of delivery, where under the circumstances it would be obvious 
to a reasonable person that a personal service was being attempted. In such a case the service may 
be made by merely depositing the process in some appropriate place where it would be most likely to 
come to the attention of the person being served." Crescendo Corp. v. Shelted, Inc., 267 Cal. App. 2d 
209.   Based on the denial of the motion to quash, Ms. Tiner is directed to file a responsive pleading 
within 30 days of service of the order denying the motion to quash. 
 

 

  

    

5. 9:00 AM CASE NUMBER:  MSC16-01118 
CASE NAME:  YUE VS. TRIGMAX SOLUTIONS 
 *HEARING ON MOTION IN RE:  SANCTIONS UNDER CCP 128.7 
*TENTATIVE RULING:* 
 

Defendant yeyeclub.com’s motion for sanctions is denied.  
 
The default entered against yeyeclub.com (filed 2/16/2022) is ordered set aside by the 

Court on its own motion. The motion to quash filed on December 13, 2018 is set for hearing on 
September 22, 2022. Opposition and reply are due per code. No jurisdictional discovery may be 
conducted between now and the hearing. 

 
On December 6, 2018, Judge Austin granted Defendant’s motion to set aside the default and 

gave Defendant until December 13 to file the responsive pleading attached to the motion (a motion 
to quash). In that ruling, Judge Austin granted Plaintiff’s request for discovery but “limited to only the 
issues of personal jurisdiction identified in [that] ruling.” Defendant filed a motion to quash on 
December 13, 2018. The parties then stipulated that Hon. James Lambden (ret.) act as referee. (The 
stipulation was signed 2/25/2019, but was not filed until 4/24/2019.) It appears that the motion to 
quash was taken off calendar so the discovery issues could be decided.   
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Justice Lambden filed a discovery referee’s report and recommendation on April 16, 2020. 

The Report states that the parties stipulated to have Justice Lambden appointed as discovery referee. 
The Report explains that Judge Austin limited discovery to jurisdictional issues and that Justice 
Lambden was appointed to manage discovery issues between the parties.  

 
The Report explains that Plaintiff’s conduct made “it clear that Plaintiff [is not] prepared to 

cooperate with the Referee's suggestions and the Court’s orders. Plaintiff persists in requesting 
discovery that has already been stayed as overbroad and impertinent.” The Report concludes that: “In 
the year following the Court's initial identification of the jurisdictional issue, Plaintiff has neither 
sought nor provided evidence to support California jurisdiction on either special or general grounds 
and has failed to take the opportunities provided to obtain additional evidence to support 
jurisdiction. In view of the plaintiff’s refusal to conduct discovery directed to the jurisdictional defect 
identified by the Court, the Referee recommends that the Court conclude that Plaintiff is unable to 
establish jurisdictional grounds to proceed against yeyeclub as a distinct legal entity. Accordingly, 
Plaintiffs instant motions are properly DENIED on several grounds.” (Report p.3) 

 
Judge Austin entered an order “that each and every recommendation set forth therein shall 

become the order of the Court.” (Order filed 4/16/2020.) Plaintiff appealed this order. The Court of 
Appeal dismissed the appeal, stating: 

 
Appellant Dongxiao Yue purports to appeal from an April 16, 2020, trial court order 
that adopts a discovery referee's report and recommendation regarding discovery, 
and a July 2, 2020, order denying appellant's request to reconsider the April 16, 
2020, order. 
 
Discovery orders are not appealable. (Southern Pacific Co. v. Oppenheimer (1960) 
54 Cal.2d 784, 786.) An order denying a motion to reconsider also is not appealable. 
(Code Civ. Proc. § 1008, subd. (g).) 
 
The appeal is dismissed. 
 

(Docket Entry 8/20/2020 in First District Court of Appeal Case No. A160593.) Plaintiff filed a petition 
for rehearing, which was denied.  
 

Plaintiff and Defendant’s attorney then engaged in a lengthy back and forth regarding the 
status of yeyeclub. Defendant’s attorney believed yeyeclub had been dismissed due to the April 16, 
2020 order. Plaintiff disagreed. Ultimately Plaintiff requested a default against yeyeclub, which was 
entered by the court. Both sides are mistaken. 

 
Justice Lambden was appointed as a discovery referee and his rulings were limited to discovery 

matters. Thus, by adopting the Referee’s recommendations, Judge Austin ruled that Plaintiff was not 
entitled to jurisdictional discovery. Judge Austin’s April 16, 2020 was not a final ruling on the motion 
to quash. Nor did that order dismiss yeyeclub. Defendant needed to do something more to get 
yeyeclub dismissed. That being said, Plaintiff should not have requested entry of default of yeyeclub 
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knowing that the Court never made a final ruling on the motion to quash filed on December 13, 2018. 
The issue here was procedurally complicated and the Court finds that both sides are partially at fault 
for the confusion. The request for sanctions is denied.  

 
The default entered on February 16, 2022 was done in error as yeyeclub had filed a motion 

to quash, which has not yet been ruled on by the Court. The Court, on its own motion, orders the 
default entered on February 16, 2022 set aside. The Court orders the motion to quash reset for a 
hearing. Given the ruling on December 6, 2018 and the inability to conduct jurisdictional discovery, 
the parties are encouraged to consider whether a stipulation can be reached as to yeyeclub. If the 
motion to quash (currently set for September 22, 2022 at 9:00) does not need to be heard, the parties 
shall notify the department by email to dept36@contracosta.courts.ca.gov and CC the other side no 
later than August 31, 2022. This email notice would be in addition to filing any necessary papers with 
the Court.    
 

 

  

    

6. 9:00 AM CASE NUMBER:  MSC17-01544 
CASE NAME:  FLORES VS AHMAD 
 *HEARING ON MOTION IN RE:  TO AUGMENT EXPERT WITNESS LIST 
*TENTATIVE RULING:* 
 
Defendant’s unopposed motion to augment the expert witness list is granted for the reasons cited in 
the moving papers. 
 

 

  

    

7. 9:00 AM CASE NUMBER:  MSC19-01048 
CASE NAME:  BROSNAN VS MIYAMOTO 
 HEARING IN RE:  DEMURRER TO SECOND CAUSE OF ACTION AGAINST CSAA 
*TENTATIVE RULING:* 
 
 Before the Court is a demurrer to the Second Cause of Action against California State 
Automotive Association (“CSAA”). The demurrer is filed by defendant CSAA. On July 21, 2001, the 
hearing on the demurrer was continued by the Court to allow CSAA to demonstrate its compliance 
with the meet and confer requirement of Code of Civil Procedure § 430.41(a). 
 
 Code of Civil Procedure § 430.41(a) provides that "the demurring party shall meet and 
confer in person or by telephone with the party who filed the pleading that is subject to 
demurrer for the purpose of determining whether an agreement can be reached that would 
resolve the objections to be raised in the demurrer." (Code Civ. Proc. § 430.41(a) [emphasis 
added].) The telephonic or in person meet and confer is to take place no later than five days 
prior to the date the responsive pleading is due. (Code Civ. Proc. § 430.41(a)(2).)   
 
 On July 20, 2022 Counsel for Defendant CSAA initiated a telephone call with Mr. Brosnan.  
Counsel for defendant CSAA has filed her declaration detailing the telephone conversation and 
unfortunately, reports remarks by Plaintiff that were unprofessional and unproductive.  Plaintiff 
chose to end the telephone conference (hung up on Defense counsel) without complying with the 
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requirements under section 430.41.  It is apparent to the Court that Defendant has met their good 
faith requirement to meet and confer with Plaintiff, as Plaintiff deliberately chose not to meaningfully 
engage in the conversation. 
  
 As for the demurrer, the demurrer to the second cause of action is sustained with leave to 
amend for the reasons cited in the moving papers.  As CSAA is a third-party insurer, a party does not 
have a right to sue as the Legislature has not “manifested an intent to create such a private cause of 
action” under the statute. (Moradi-Shalal v. Fireman's Fund Ins. Companies (1988) 46 Cal.3d 287, 305 
[no legislative intent that Ins. Code, §§ 790.03 and 790.09 create private cause of action against 
insurer for bad faith refusal to settle claim]. 
 
 Although the Court is not confident that plaintiff can successfully amend in light of the 
fundamental nature of the pleading defects, the demurrer is sustained with leave to amend.  “[F]or an 
original complaint, regardless whether the plaintiff has requested leave to amend, it has long been 
the rule that a trial court's denial of leave to amend constitutes an abuse of discretion unless the 
complaint “shows on its face that it is incapable of amendment.”  [Citations omitted.] (Eghtesad v. 
State Farm General Ins. Co. (2020) 51 Cal.App.5th 406, 411.) 
 

 

  

    

8. 9:00 AM CASE NUMBER:  MSC19-01048 
CASE NAME:  BROSNAN VS MIYAMOTO 
 HEARING ON MOTION TO DISMISS:   
*TENTATIVE RULING:* 
 
This matter is continued to August 25, 2022 at 9:00 on the Court’s own motion. 
 

 

  

    

9. 9:00 AM CASE NUMBER:  MSC20-00133 
CASE NAME:  CERVANTES VS WEST COCO USD 
 *HEARING ON MOTION IN RE:  SET ASIDE DISMISSAL 
*TENTATIVE RULING:* 
 
Plaintiff’s Motion to Set Aside Dismissal is granted. The June 21, 2022 dismissal of this action is hereby 
set aside. The Court sets a Case Management Conference for December 7, 2022 at 8:30 a.m. in 
Department 36. 
 
Relevant Background 
 
Plaintiff Luis Angel Cervantes, a minor, by his Guardian ad Litem Maria Ochoa. (“Plaintiff”) filed this 
filed this action defendants Chance Davis (“Davis”), Tonique Davis, and West Contra Costa Unified 
School District (the “District”) on January 24, 2020. Plaintiff alleges he was assaulted by classmate 
Davis while a student at Dover Elementary School. Plaintiff alleges the District took no action to 
control Davis or to protected Plaintiff.  
 
On February 14, 2022, the court set a Case Management Conference (“CMC”) for May 16, 2022. On 
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March 17, 2022, Plaintiff and the District submitted a “Stipulation and Proposed Order Further 
Extending Mediation Compliance Deadline and Continuing the Case Management Conference.” The 
stipulation requested that the May 16, 2022 CMC be continued to a date on or after August 1, 2022. 
 
The Court signed the order that accompanied the stipulation and continued the May 16, 2022 CMC to 
August 1, 2022. The order was filed on March 22, 2022. As a result of the order, neither party 
appeared on May 16, 2022. For reasons that are not clear, the court issued an Order to Show Cause 
(“OSC”) to all parties for their failure to appear. The court set the OSC hearing on June 21, 2022.  
 
Plaintiff’s counsel Steven R. Jacobsen prepared a response to the OSC which his paralegal, Shannon 
DeCarli, told him she filed. After reviewing the District’s OSC response, Ms. DeCarli reviewed the 
online case information for the case to see whether the OSC was still on calendar. Ms. DeCarli did not 
look in the correct place and erroneously concluded the hearing was dropped. She then removed the 
event from Mr. Jacobsen’s calendar and did not arrange a CourtCall appearance. Mr. Jacobsen relies 
on his calendar and was unaware of the need to be in court on June 21, 2022.  
 
At the OSC hearing, the Court called a recess and asked the District’s counsel to call Mr. Jacobsen. 
Counsel called, but Mr. Jacobsen did not receive the call. This is because the night before, Mr. 
Jacobsen had complained to his wife about early morning telemarketing calls and his wife mistakenly 
turned on “Do Not Disturb” in his phone settings. As a result, opposing counsel’s phone call on the 
morning of the hearing went straight to voicemail. 
 
Plaintiff now moves to set aside the dismissal of this action. The District opposes on the following 
grounds: (1) the motion is defective because Plaintiff does not cite to CCP section 473 in the notice; 
(2) Mr. Jacobsen does not offer the OSC response he claims to have prepared; (3) there is no 
adequate showing of mistake, surprise or excusable neglect because Mr. Jacobsen’s declaration is 
based on hearsay, is incomplete, not credible, and his failure supervise a paralegal is not excusable 
neglect. If the motion is granted, the District requests compensatory attorney fees in the amount of 
$5,405 and for a $1,000 sanction payable to the Superior Court. 
 
On reply, Plaintiff provides a declaration of Ms. DeCarli to substantiate Mr. Jacobsen’s declaration 
statements and to further explain the events leading to Mr. Jacobsen’s non-appearance. Plaintiff also 
offers a copy of the OSC response Mr. Jacobsen prepared. 
Ms. DeCarli states in her reply declaration: “Upon receiving [the District’s] response [to OSC], I was 
further unsure why the OSC had been ordered. I checked the online Register of Actions to ensure I 
had not missed something in the original Order to continue the May CMC that resulted in the OSC 
being issued. While I was checking the Register of Actions, I mistakenly thought the OSC had been 
taken off calendar after [the District’s] response. I failed to file Mr. Jacobsen’s already drafted 
Response to OSC . . . on that premise and took the OSC off of Mr. Jacobsen’s master calendar. Due to 
my misinterpretation of the online calendar and subsequent deletion of the appointment on Mr. 
Jacobsen’s calendar, [he] did not appear at the OSC for plaintiff.” (DeCarli Reply Decl., ¶6.)  
 
Legal Standards 
 
Code of Civil Procedure section 473(b) provides for discretionary relief and for mandatory relief, 
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depending on the circumstances.  
 
For discretionary relief, "[t]he court may, upon any terms as may be just, relieve a party or his or her 
legal representative from a judgment, dismissal, order, or other proceeding taken against him or her 
through his or her mistake, inadvertence, surprise, or excusable neglect. Application for this relief 
shall be accompanied by a copy of the answer or other pleading proposed to be filed therein, 
otherwise the application shall not be granted, and shall be made within a reasonable time, in no case 
exceeding six months, after the judgment, dismissal, order, or proceeding was taken." (CCP § 473(b).) 
A moving party need only establish "mistake, inadvertence, surprise, or excusable neglect" by a 
preponderance of the evidence. (Luz v. Lopes (1960) 55 Cal.2d 54, 62.) 
 
For mandatory relief, "whenever an application for relief is made no more than six months after entry 
of judgment, is in proper form, and is accompanied by an attorney's sworn affidavit attesting to his or 
her mistake, inadvertence, surprise, or neglect, vacate any (1) resulting default entered by the clerk 
against his or her client, and which will result in entry of a default judgment, or (2) resulting default 
judgment or dismissal entered against his or her client, unless the court finds that the default or 
dismissal was not in fact caused by the attorney's mistake, inadvertence, surprise, or neglect." (CCP § 
473(b).). 
 
"It is the policy of the law to favor, wherever possible, a hearing on the merits, and appellate courts 
are much more disposed to affirm an order where the result is to compel a trial upon the merits than 
they are when the judgment by default is allowed to stand and it appears that a substantial defense 
could be made. Stated another way, the policy of the law is to have every litigated case tried upon its 
merits, and it looks with disfavor upon a party, who, regardless of the merits of the case, attempts to 
take advantage of the mistake, surprise, inadvertence, or neglect of his adversary.” (Younessi v. Woolf 
(2016) 244 Cal.App.4th 1137, 1146 [“Section 473, subdivision (b) is construed liberally to further the 
policy of adjudicating legal controversies on the merits.”]) 
 
“To determine whether the [attorney’s] mistake was excusable, the court will inquire whether the 
same error might have been made by ‘a reasonably prudent person under the same or similar 
circumstances....' [Citation.] Conduct falling below the professional standard of care, such as failure to 
timely object or to properly advance an argument, is not therefore excusable.” (Garcia v. Hejmadi 
(1997) 58 Cal.App.4th 674, 682.) 
 
Analysis 
 
The dismissal was entered on June 21, 2022. Plaintiff’s motion was timely filed on June 27, 2022. (CCP 
§ 473(b).) 
 
The Court finds that the declarations of Mr. Jacobsen and Ms. DeCarli are sufficient to show excusable 
neglect warranting discretionary relief under CCP section 473(b). Ms. DeCarli told Mr. Jacobsen that 
Plaintiff’s response to OSC had been filed. After Ms. DeCarli received the District’s response to OSC 
she checked the Register of Actions and saw no scheduled hearing. She then removed the date from 
Mr. Jacobsen’s calendar. Mr. Jacobsen relies on his calendar and was unaware of the need to be in 
court on June 21, 2022. Mr. Jacobsen was not reachable on the morning of June 21 because his wife 
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had changed a setting on his phone the evening before and opposing counsel’s call went straight to 
voicemail. (See Jacobsen Decl. ¶¶1-10 and DeCarli Reply Decl., ¶¶3-6. )  
 
These explanations are straightforward and the Court sees no reason to doubt Mr. Jacobsen’s or Ms. 
DeCarli’s credibility. 
 
The Court is not persuaded by the District’s arguments, in particular, its comparison of this case to 
Henderson v. Pacific Gas & Electric Co. (2010) 187 Cal. App. 4th 215. In Henderson, the plaintiff 
submitted her opposition to the defendant’s motion for summary judgment several days late. The 
trial court refused to consider the opposition and granted the defendants’ unopposed motion. The 
plaintiff then sought discretionary relief under section 473, subdivision (b). (Henderson, supra, 187 
Cal.App.4th at pp. 219-221.) The plaintiff's counsel filed a supporting declaration explaining that he 
had asked his paralegal to prepare the opposition. She was to provide a draft for his review on Friday, 
September 5, the same day she was to leave on a cruise, so the opposition could be filed by its 
Monday, September 8, deadline. On September 5, the attorney received a voicemail from the 
paralegal stating her computer had crashed and that she could not provide the opposition for his 
review. She stated that she would arrange for an attorney service to file the opposition on Monday. 
The paralegal then had issues transmitting the documents to the attorney service while she was on 
vacation, and the opposition was not timely filed. (Id. at pp. 222-223.) 
 
The appellate court affirmed the trial court’s denial of the motion. (Henderson, supra, 187 Cal.App.4th 
at p. 219.) It found the attorney “was responsible for supervising his paralegal’s work and [was] 
responsible for her work product, including the failure to have the opposition filed on time." (Id. at p. 
231.) The attorney’s neglect was inexcusable. “[T]he errors involved matters peculiar to the legal 
profession. A reasonably prudent person would not have expected a paralegal, even a trusted one, to 
prepare an opposition to a summary judgment on her own and then, upon learning that the 
opposition would not be available for review before filing, simply wait to see if in fact the opposition 
is filed.” (Id., p. 232.) 
 
The attorney’s failure to supervise his employee in Henderson fell below the professional standard of 
care. He unreasonably entrusted his paralegal to prepare an entire summary judgment opposition 
and then failed to properly supervise her. There is no similar negligent entrustment or supervisory 
error here. 
 
Ms. DeCarli received the District’s response to OSC stating the obvious, which is that no party 
appeared at the May 16, 2022 CMC because that date had been continued by court order. Ms. 
DeCarli did not see an OSC hearing in the Register of Actions and mistakenly, but not entirely 
unreasonably, believed the matter had been dropped. Ms. DeCarli then deleted the event from Mr. 
Jacobsen’s calendar which was appropriate given her understanding of things. These are the types of 
mistakes for which relief is routinely granted. And, while Ms. DeCarli’s failure to contact the court to 
confirm that the OSC was off calendar may have been imprudent the Court cannot say this 
imprudence rendered the mistake inexcusable under the circumstances.  
 
Finally, the Court does not believe this ruling will cause prejudice to the District. Any prejudice from 
reversing a procedural dismissal resulting from Plaintiff’s counsel’s mistake, inadvertence, surprise or 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  08/18/2022 

 

 

  Page 9  

excusable neglect is outweighed by the strong policy in favor of litigation on the merits. 
 
The District’s request for compensatory attorney fees is denied. The Court also declines to sanction 
Plaintiff under CCP section 473(c)(1)(A). 
 

 

  

    

10. 9:00 AM CASE NUMBER:  MSC20-02673 
CASE NAME:  REMY VALDEZ  VS CROWNE PLAZA CONCORD 
 HEARING ON DEMURRER TO:  COMPLAINT 
*TENTATIVE RULING:* 
 
Before the Court is Defendants Interstate Hotels & Resorts, Inc., Six Continents Hotels, Inc., and 

Concord Hotel LLC’s (collectively “Defendants”) Demurrer to Plaintiff Remy Valdez’s (“Plaintiff”) 

Complaint, which alleges five causes of action: (1) battery, (2) negligence, (3) intentional infliction of 

emotional distress, (4) fraudulent concealment, and (5) public nuisance. Also before the Court is 

Defendant’s Motion to Strike Portions of Plaintiff’s Complaint.  

Defendants’ Demurrer is sustained with leave to amend as detailed below. Defendants’ Motion to 

Strike is granted with leave to amend. 

Summary of Allegations 

Plaintiff and her boyfriend checked into the Crowne Plaza Concord (the “Hotel”) on December 31, 

2018, and were assigned to room 329. On the morning of January 1, 2019, Plaintiff awoke with 

intense itching sensations and noticed bug bites on her arms. Upon inspecting the bed, Plaintiff 

noticed ‘bedbugs’ in the hotel bed. Plaintiff informed the hotel management of the issue, but no 

actions were taken. Plaintiff sought further medical treatment for her injuries. Thereafter, Plaintiff 

filed the Complaint on December 30, 2020. 

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 

Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 

ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 

but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 

with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 

plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 

Cal.App.4th 1076, 1099.)  

The Court treats the demurrer as admitting all material facts properly pleaded but disregards 

contentions, deductions, or conclusions of law. (City of Atascadero v. Merrill Lynch, Pierce, Fenner, & 

Smith, Inc. (1984) 68 Cal.App.4th 445, 459.) A demurrer lies only for defects appearing on the face of 

the complaint or from matters of which the court must or may take judicial notice. (CCP 430.40; see 

Blank v. Kirwan (1985) 39 Cal.3d 311, 318.)  
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Analysis  

Concord Hotel, LLC 

As an initial matter, the Complaint, filed on December 30, 2020, does not include defendant Concord 

Hotel LLC as a party. It appears that on April 1, 2022 Plaintiff filed an “amendment to complaint to 

substitute the true name of Doe Defendant 1” (the “Amendment.”) According to the Amendment, the 

Complaint was amended “as follows: Concord Hotel LLC as Doe 1.” This amendment contains no 

allegations as to Concord Hotel’s relation to this matter. There are no allegations that is has any 

interest in the Hotel, or any connection to the matters at issue in this matter.  

Given that the Complaint, as amended by the Amendment contains no allegations linking Concord 

Hotel to this action, Defendant Concord Hotel’s demurrer is sustained as to all of the causes of action. 

(CCP § 431.10(e).). Plaintiff is granted leave to amend to include allegations relating to Concord 

Hotel’s relation to this case.  

Battery  

“The essential elements of a cause of action for battery are: (1) defendant touched plaintiff, or caused 

plaintiff to be touched, with the intent to harm or offend plaintiff; (2) plaintiff did not consent to the 

touching; (3) plaintiff was harmed or offended by defendant’s conduct; and (4) a reasonable person in 

plaintiff’s position would have been offended by the touching.” (So v. Shin (2013) 212 Cal.App.4th 

652, 669 citing CACI 1300, Kaplan v. Mamelak (2008) 162 Cal.App.4th 637, 645.)  

There are no allegations in the Complaint that any of the Defendants, or employees thereof, touched 

Plaintiff. “A battery is any intentional, unlawful and harmful contact by one person with the person of 

another.” (Ashcraft v. King (1991) 228 Cal.App.3d 604,611 citing Delia S. v. Torres (1982) 134 

Cal.App.3d 471, 480.) This does not extend to injuries caused by insects.  

Plaintiff, in opposition, contends that bedbug bites can constitute battery, citing to the Seventh 

Circuit opinion of Mathias v. Accor Econ. Lodging, Inc. (7th Cir. 2003) 347 F.3d 672. Matias is factually 

inapposite, as it did not involve a cause of action for battery based on bedbug infestation, but was 

one for negligence. (Id. at 674.) In addition, the suit was “governed by Illinois law,” and as such is not 

binding authority on this Court. (See e.g. Lebrilla v. Farmers Grp., Inc. (2004) 119 Cal.App.4th 1070, 

1077 holding that decisions “of the courts of other states are only regarded as ‘persuasive … 

depending on the point involved…”)  

Additionally, Plaintiff’s discussion of the duty of Defendants to keep the premises safe is irrelevant to 

the battery cause of action. There is no duty element for a battery cause of action.  

Defendants contend that “no California court has held that such conduct [i.e. bedbug bites] amounts 

to an actionable battery.” (Demurrer at 10:22-23.) The Court is of like mind, as it has been unable to 

find any published case allowing for a cause of action for battery based on a bedbug infestation. 

Plaintiff’s failure to cite any such authority supports the finding that no such cause of action is 

actionable in California.  
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Based on the above, Defendants’ demurrer to the first cause of action for battery is sustained 

without leave to amend as to a claim based on the bedbug infestation. (CCP § 431.10(e).). “Leave to 

amend should be denied where the facts are not in dispute and the nature of the claim is clear, but 

no liability exists under substantive law.” (Lawrence v. Bank of Am. (1985) 163 Cal.App.3d 431, 436 

multiple citations omitted.) Here, there is no liability for battery based on a bedbug infestation under 

California law. As such, leave to amend would be futile.   

Negligence  

“The essential elements of a cause of action for negligence are: (1) the defendant’s legal duty of care 

towards the plaintiff; (2) the defendant’s breach of duty – the negligent act or omission; (3) injury to 

the plaintiff as a result of the breach – proximate or legal cause; and (4) damage to the plaintiff.” 

(Leyva v. Garcia (2018) 20 Cal.App.5th 1095, 1103.) 

The Complaint alleges that non-moving defendants Crown Plaza Concord and Michael Deitemeyer 

“owns, operates, and manages” the Hotel. (Complaint ¶¶ 4, 9.) The moving Defendants Interstate 

Hotels & Resorts, Inc., and Six Continents Hotels, Inc., are alleged to be “a parent company of” Crown 

Plaza Concord. (Complaint ¶¶ 5, 6.) Thereafter, the Complaint fails to differentiate or distinguish 

between any of the Defendants, and just refers to all six defendants as “Defendants” collectively.  

The non-moving defendants, as the owners and operators of the Hotel, likely owe a duty to Plaintiff. 

It is unclear on what basis Plaintiff alleges that a “parent company,” which term is undefined, of the 

entity that owns and operates the Hotel has a duty to her. Do the moving Defendants have any 

control over the operation of the entity Crown Plaza Concord? Even if they do, does that control 

relate to the Hotel? As “parent companies” do they just own stock, i.e. an ownership interest, in the 

Crown Plaza Concord? The Complaint is void of any link between the moving Defendants and the non-

moving ‘owner/operator’ defendants sufficient to show that they owe Plaintiff any duty of care.  

For example, how is it that a ‘parent company’ of a company that owns the Hotel would have had 

direct knowledge of the alleged bedbug infestation? Or even of the day-to-day operations of the 

Hotel? The Complaint does not allege any facts that show that the corporate entities twice removed 

from the Hotel had any relation to the acts at issue in this matter.  

Based on the above, Defendants’ demurrer to the second cause of action for negligence is sustained 

with leave to amend. (CCP §431.10(e)). 

Intentional Infliction of Emotional Distress  

“The elements of the tort of intentional infliction of emotional distress are: ‘(1) Extreme and 

outrageous conduct by the defendant with the intention of causing, or reckless disregard of the 

probability of causing, emotional distress; (2) the plaintiff’s suffering severe or extreme emotional 

distress; and (3) actual and proximate causation of the emotional distress by the defendant’s 

outrageous conduct.’” (Christensen v. Superior Court (1991) 54 Cal.3d 868, 903 quoting Davidson v 

City of Westminster (1982) 32 Cal.3d 197,209.) “The defendant must have engaged in ‘conduct 
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intended to inflict injury or engaged in with the realization that injury will result.” (Ibid.) 

“In order to meet the first requirement of the tort, the alleged conduct ‘… must be so extreme as to 

exceed all bounds of that usually tolerated in a civilized community.’” (McMahon v. Craig (2009) 176 

Cal.App.4th 222, 234-35 quoting Cochran v. Cochran (1998) 65 Cal.App.4th 488, 495.) Whether 

conduct sufficiently extreme and outrageous so as to be actionable may be determined as a matter of 

law. (Cochran, 65 Cal.App.4th at 494.) “In order to avoid a demurrer, the plaintiff must allege with 

‘great[] specificity’ the acts which he or she believes are so extreme as to exceed all bounds of that 

usually tolerated in a civilized community.” (Vasquez v. Franklin Management Real Estate Fund, Inc. 

(2013) 222 Cal.App.4th 819, 832 quoting Schlauch v. Hartford Accident & Indemnity Co. (1983) 146 

Cal.App.3d 926, 936.)  

“It is not enough that the conduct be intentional and outrageous. It must be conduct directed at the 

plaintiff, or occur in the presence of a plaintiff of whom the defendant is aware.” (Christensen v. 

Superior Court (1991) 54 Cal.3d 868, 903.)  

Plaintiff’s allegations are insufficient and conclusory and do not support a claim for intentional 

infliction of emotional distress. Plaintiff attempts to argue that the Complaint alleges that Defendants 

had prior knowledge of a bedbug infestation in the hotel, and specifically in the room she was 

assigned. Although the Complaint does make these contentions, they are purely supposition and not 

supported by factual allegations supporting such a claim. It appears that Plaintiff is relying on the 

allegation that the hotel has a ‘history of bedbug infestations’ based on three reports of such on two 

random websites. (Complaint ¶ 55.) Such allegations fail to show that the Hotel knew of the alleged 

complaints. They also do not specifically reference a prior infestation of Plaintiff’s room. Anonymous 

postings on a random website do not show prior knowledge.  

It is also unclear how the moving Defendants are linked to any of the alleged actions of the 

“Defendants” outlined in the Complaint. As the moving Defendants point out, other than being 

named as a party, and identified as a “parent company” of the Crowne Plaza Concord, there is no 

separation or identification of what actions (or inactions) are attributable to each of the six named 

defendants. The Complaint merely states that the three moving Defendants are “a parent company.” 

There is no indication that these entities operated, ran, or had any input whatsoever in the day-to-

day operations of the Hotel. In point of fact, it appears that Plaintiff recognizes that they do not 

actually operate the Hotel, as there are allegations that two of the other defendants do own and 

operate the Hotel.  

Based on the above, Defendants’ demurrer to the third cause of action for intentional infliction of 

emotional distress is sustained with leave to amend. (CCP §431.10(e)). 

Fraudulent Concealment  

“The elements of a claim for fraudulent concealment required the plaintiff to show that: “(1) the 

defendant … concealed or suppressed a material fact, (2) the defendant [was] under a duty to 

disclose the fact to the plaintiff, (3) the defendant … intentionally concealed or suppressed the fact 

with the intent to defraud the plaintiff, (4) the plaintiff [was] aware of the fact and would not have 
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acted as he did if he had known of the concealed or suppressed fact, and (5) as a result of the 

concealment or suppression of the fact, the plaintiff must have sustained damage.’” (Prakashpalan v. 

Engstrom, Lipscomb & Lack (2014) 223 Cal.App.4th 1105, 1130 quoting Marketing West, Inc. v. Sanyo 

Fisher (USA) Corp. (1992) 6 Cal.App.4th 603, 612-23.)  

“Concealment is a species of fraud or deceit.” (Blickman Turkus, LP v. MF Downtown Sunnyvale, LLC 

(2008) 162 Cal.App.4th 858, 868.) As such, it must be pleaded with specificity. (Daniels v. Select 

Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1166.) “The specificity requirement means a 

plaintiff must allege facts showing how, when, where, to whom, and by what means the 

representations were made, and, in the case of a corporate defendant, the plaintiff must allege the 

names of the persons who made the representations, their authority to speak on behalf of the 

corporation, to whom they spoke, what they said or wrote, and when the representations were 

made.’” (Id. at 1166-67 quoting West v. JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 780, 793.) 

The Complaint is deficient for a number of reasons. Initially, as explained above, the Complaint fails to 

show that any of the Defendants had prior knowledge of any bedbug infestation, much less one in the 

room Plaintiff was assigned. The Complaint fails to allege specific facts establishing both actual 

knowledge prior to Plaintiff’s use of the room, and affirmative conduct constituting concealment. The 

allegations are at best contentions and deductions and not proper factual allegations to the 

heightened pleading requirements for fraud. 

In addition, as to each of the moving Defendants, Plaintiff fails to identify who concealed the alleged 

bedbug infestation and the basis for that person’s authority to speak on behalf of each of the 

separate entities. Merely alleging that a hotel worker did not disclose some information to Plaintiff 

does not indicate that person had the authority to speak on behalf of, for example, Intercontinental 

Hotels & Resorts “a corporation with its principal place of business in Denham, United Kingdom.” 

(Complaint ¶8.)  

Based on the above, Defendants’ demurrer to the fourth cause of action for concealment is sustained 

with leave to amend. (CCP §431.10(e)). 

Public Nuisance 

Plaintiff brings this cause of action pursuant to Civil Code section 3501. (Complaint ¶84.) Section 3501 

sets for the remedies “against a private nuisance.” (Cal. Civ. Code § 3501.) Such citation is likely a 

typo, as Plaintiff likely meant to cite to Civil Code section 3491, which allows for a civil action relating 

to a public nuisance. (See also Civil Code § 3493 allowing for a “private person” to maintain an action 

for a public nuisance.)  

A nuisance is defined, in relevant part, as: “Anything which is injurious to health, including, but not 

limited to, … [that which] is indecent or offensive to the senses, or an obstruction to the free use of 

property, so as to interfere with the comfortable enjoyment of life or property…” (Cal. Civil Code § 

3479.) A “public nuisance” is one “which affects at the same time an entire community or 

neighborhood, or any considerable number of persons…” (Cal. Civil Code § 3480.)  
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“[I]n determining whether a particular activity constitutes a public nuisance, a court considers three 

elements: (1) the proscribed act, (2) whether the result of the act interferes with the comfortable 

enjoyment of life or property, and (3) whether the act affects a sufficient number of persons.” (People 

v. McDonald (“McDonald”) (2006) 137 Cal.App.4th 521, 535.)  

The Complaint alleges bedbugs in a single, specific hotel room. It also states that bedbugs are known 

to travel between hotel rooms. However, there are no factual allegations why this would impact the 

community at large. Nor has Plaintiff actually alleged that other infestations occurred outside of the 

Hotel, or even the Plaintiff’s room, as a result. In fact, the Complaint alleges that two people stayed in 

the same hotel room, yet only Plaintiff was allegedly bitten by the bedbugs. As such, the Complaint 

fails to allege a condition affecting a “sufficient number of persons,” much less one that affects an 

“entire community or neighborhood.” (Cal. Civil Code § 3480; McDonald, supra, 137 Cal.App.4th at 

535) 

Based on the above, Defendants’ demurrer to the fifth cause of action for public nuisance is sustained 

with leave to amend. (CCP §431.10(e)). 

 

Motion to Strike 

Defendants move to strike portions of Plaintiff’s complaint relating to punitive damages and attorney 

fees. As Defendants’ Demurrer is sustained in full, leaving no viable causes of actions, Defendants’ 

motion to strike is granted. Plaintiff is granted leave to amend. 

Defendants’ motion to strike argues that Plaintiff’s request for attorneys’ fees should be stricken as 
the Complaint fails to allege a legal basis for awarding them. Plaintiff did not address or dispute this 
contention in her opposition. Plaintiff must specifically allege the basis for her claim for attorney fees 
if she attempts to seek such relief in her amended complaint. 
 

 

  

    

11. 9:00 AM CASE NUMBER:  MSC20-02673 
CASE NAME:  REMY VALDEZ  VS CROWNE PLAZA CONCORD 
 *HEARING ON MOTION IN RE:  MOTION AND MOTION STRIKE PORTIONS OF PLAINTIFF'S 
COMPLAINT 
*TENTATIVE RULING:* 
 
See Line 10 above. 
 

 

  

    

12. 9:00 AM CASE NUMBER:  MSC21-02543 
CASE NAME:  OLIVAREZ VS RAMOS 
 *HEARING ON MOTION IN RE:  APPOINTMENT OF RECEIVER & PAYMENT OF COSTS+0001-0002+ 
*TENTATIVE RULING:* 

Before the Court is Plaintiff Jerardo Olivarez (“Olivarez”) and Plaintiff JR National Floral Network LLC 
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(collectively, “Plaintiffs”)’s motion for appointment of receiver and injunction (“Motion”). The Motion 
is opposed by Defendant Reyes Ramos (“Ramos”), Defendant Richard Ennis (“Ennis”), Defendant JR 
National Floral Network, Inc. dba Jory’s Flowers (“Jory’s Flowers”), and Defendant Agave Grill 
Corporation (“Agave Grill”) (collectively, “Defendants”).  

As a threshold issue, the Court declines to award sanctions for filing this motion. The order on 
Plaintiffs’ prior motion for preliminary injunction does not explicitly state whether it is with or without 
prejudice. A subsequent motion for preliminary injunction is not impermissible in this context. 
Especially where, as here, that motion is characterized as a motion for receiver with injunctive relief. 
That said, the Court does find the instant motion to be without merit, and for the following reasons, 
the Motion is denied. 

Request for Judicial Notice 

Defendants’ unopposed Request for Judicial Notice is granted. (Evid. Code §§ 452, 453.) 

Factual and Procedural Background 

The Motion (filed March 8, 2022) relies on the Complaint (filed December 7, 2021), notwithstanding 
the First Amended Complaint filed April 25, 2022. The following citations are to the original 
Complaint. 

The gravamen of Plaintiffs’ complaint is the allegation that Defendants are operating his business 
without his approval or consent. Specifically, Plaintiffs allege that Olivarez negotiated to purchase 
Jory’s Flowers in 2020. (Complaint at ¶ 12.) Plaintiff alleges that in July 2020 he agreed to be business 
partners with Dr. Timothy Howard for the purchase and operation of Jory’s Flowers. (Id. at ¶ 13.) 
Plaintiff further alleges that he sought loans from other persons including from Defendant Ramos. (Id. 
at ¶ 14.) 

Plaintiffs allege that on February 8, 2021 Olivarez executed a contract with G&E Dorman, Inc. for the 
purchase and sale of Jory’s Flowers for $4,000. (Complaint at ¶ 17.) In connection with that sale, 
Olivarez signed a software license agreement and a contract assuming the prior monies owed by 
Jory’s Flowers LLC with Teleflora LLC. (Id. at ¶¶ 19, 20.)  

Plaintiffs allege that Defendant Ramos never actually loaned money to Olivarez for the purchase of 
Jory’s Flowers. (Complaint at ¶ 22.) Plaintiffs do allege, however, that Ramos offered Olivarez a small 
space inside of his restaurant Agave Grill as a temporary location to operate Jory’s Flowers. (Id. at 
¶¶ 22, 23.) Plaintiffs further allege that Olivarez and Ramos opened a joint bank account with Wells 
Fargo “which Mr. Ramos promised he would put his loan money into so that Mr. Olivarez would have 
some operating capital to begin operations of Jory’s Flowers.” (Id. at ¶ 24.)  

In late April 2021 Olivarez opened Jory’s Flowers and began operating it inside Agave Grill (which was 
closed due to the Covid-19 pandemic). (Complaint at ¶ 26.) Plaintiffs allege that from May to 
September 2021 Defendants Ramos and Ennis would also operate the business Agave Catering Senior 
Services and Agave Grill Corporation out of the same location. (Id. at ¶ 28.)  

Plaintiffs allege that Ramos never made any loan to Olivarez and neither did Defendant Ennis. 
(Complaint at ¶ 29.) Plaintiffs further allege that Defendants would often withdraw money from the 
Wells Fargo account without Plaintiffs consent and with no documentation or explanation for removal 
of the money. (Id. at ¶ 30.) Plaintiffs allege that there was and is no written agreement between 
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Plaintiffs and Defendants for the management and operation of Jory’s Flowers or for the use of the 
Wells Fargo bank account. (Id.)  

Plaintiffs allege that Ramos threatened Olivarez’s life in October 2021 and that consequently Olivarez 
has not returned to the business location since then. (Complaint at ¶¶ 31, 32.) Subsequently, Olivarez 
contacted Defendants to cease operations of Jory’s Flowers and requested return of his assets located 
inside Agave Grill but Defendants refused to do so. (Id. at ¶ 33.) Plaintiffs allege that Defendants 
remain in possession of Plaintiffs’ assets and of Jory’s Flowers and that they continue to operate the 
business in his absence. (Id. at ¶ 34.) Plaintiffs contend that Defendants continued possession and 
operation of Jory’s Flowers is causing irreparable harm to the business name, including “poor Yelp 
reviews and charge backs of previously paid purchase from customers.” (Id. at ¶ 35.)  

The Complaint alleges causes of action for (1) quiet title to Jory’s Flowers, (2) partition of Jory’s 
Flowers, (3) dissolution of any partnership pertaining to Jory’s Flowers, (4) conversion, (5) fraud, (6) 
intentional infliction of emotional distress, (7) intentional interference with contractual relations, (8) 
[omitted], (9) preliminary injunction, (10) declaratory relief, (11) negligent infliction of emotional 
distress, and (12) negligent interference with contractual relations. 

Analysis 

Receiver 

The principal source of authority to appoint a receiver is Code of Civil Procedure section 564. 
Plaintiffs’ application is based on (b)(9). Subsection (b) provides that “[a] receiver may be appointed 
by the court in which an action or proceeding is pending, or by a judge of that court, in the following 
cases: … (9) In all other cases where necessary to preserve the property or rights of any party.” 

Receivership is an equitable remedy. The appointment of a receiver rests in a large measure in the 
sound discretion of the court. “However, such power is not entirely uncontrolled and must be 
exercised with due regard to the facts presented in each particular case.” (Alhambra-Shumway Mines, 
Inc. v. Alhambra Gold Mine Corp. (1953) 116 Cal.App.2d 869, 873.)   

Courts are generally reluctant to grant a receivership prior to trial, as a receivership is a harsh, time-
consuming, and expensive remedy. The appointment of a receiver is a drastic remedy to be employed 
only in exceptional circumstances. (City and County of San Francisco v. Daley (1993) 16 Cal.App.4th 
734, 744.) Courts usually prefer to regulate conduct of a business by injunctions, resorting to a 
receiver only when it is clear that an injunction will not work. “Ordinarily, if there is any other remedy, 
less severe in its results, which will adequately protect the rights of the parties, a court should not 
take property out of the hands of its owners. [Citations.]” (Golden State Glass Corp. v. Superior Court 
of Los Angeles County (1939) 13 Cal.2d 384, 393.)   

The moving party has the burden of proving, by a preponderance of evidence, that appointment of a 
receiver is warranted. (Alhambra-Shumway Mines, Inc. v. Alhambra Gold Mine Corp. (1953) 116 Cal. 
App. 2d 869, 874). The Court must consider the availability and efficacy of other remedies in 
determining whether to employ the extraordinary remedy of a receivership. (Alhambra-etc. Mines v. 
Alhambra G. Mine (1953) 116 Cal. App. 2d 869, 873.)  

A party requesting the appointment of a receiver must include facts establishing one of the statutory 
grounds for such appointment. (Miller v. Oliver (1917) 174 Cal. 407, 410.) “In order for plaintiff to 
invoke the power of the court under subsection 1 it was necessary for it to show its joint interest with 
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defendant in the property; that the same was in danger of being lost, removed or materially injured, 
and that plaintiff's right to possession was probable.” (Alhambra-Shumway Mines, Inc. v. Alhambra 
Gold Mine Corp. (1953) 116 Cal.App.2d 869, 873.) Plaintiff has the burden here by a preponderance of 
the evidence. (Id. at 874.) A request under subsection 9 requires a showing that it is “necessary to 
preserve the property or rights of any party.” Finally, appointing a receiver is a drastic remedy, which 
will ordinarily not be used if any less severe remedy is available. (Id. at 873.) 

Here, Plaintiffs argue that Defendants’ continued operation of and collection of money from the 
operation of the subject business will cause irreparable injury to Plaintiffs. This argument is not 
supported by citation to any evidence. (see Motion at 5:3-10.) Furthermore, the evidence Plaintiffs’ 
propounded with their Motion is largely inadmissible. (See Evidentiary Objections, below.) Plaintiffs 
have not adduced sufficient evidence to demonstrate that they are entitled to a receiver under CCP 
§ 564(b)(9). The motion for receiver lacks merit and is denied, without prejudice. 

Injunction 

Plaintiffs seek a preliminary injunction “enjoining the Defendants from using Plaintiff Olivarez’s name 
and signature on any documents pertaining to Jory’s flowers without Plaintiffs’ written consent or 
agreement of the Parties.” (Notice of Motion at ¶ 3.) Plaintiffs also seek a preliminary injunction 
“enjoining the Defendants from taking any further withdrawals out of the Wells Fargo bank account 
ending in 5647, used to operate Jory’s Flowers, without Court order or agreement of the parties.” (Id. 
at ¶ 4.) 

Generally, the ruling on an application for preliminary injunction rests in the sound discretion of the 
trial court. (Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450.) “An injunction properly 
issues only where the right to be protected is clear, injury is impending and so immediately likely as 
only to be avoided by issuance of the injunction. [Citation.]” (Korean Philadelphia Presbyterian Church 
v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084.) The purpose of the preliminary injunction, 
theoretically, is to preserve the status quo and prevent irreparable harm pending trial on the merits. 
(White v. Davis (2003) 30 Cal.4th 528, 554.) 

In deciding whether to issue a preliminary injunction, a court must weigh two “interrelated” factors: 
(1) the likelihood that the moving party will ultimately prevail on the merits and (2) the relative 
interim harm to the parties from issuance or nonissuance of the injunction. (Butt v. State of California 
(1992) 4 Cal. 4th 668, 677-678.) The greater the showing on one factor, the less must be shown on 
the other to support an injunction. (Butt v. State of California (1992) 4 Cal.4th 668, 678; Pleasant Hill 
Bayshore Disposal, Inc. v. Chip-It Recycling, Inc. (2001) 91 Cal.App.4th 678, 696.) The burden is on the 
moving party to show all elements necessary to support issuance of a preliminary injunction. 
(O'Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal.App.4th 1452, 1481.)  

1. Likelihood of Prevailing on the Merits 

In looking at the likelihood of prevailing on the merits, the moving party bears the burden of 
establishing a reasonable probability of success on the merits. (Association for Los Angeles Dept 
Sheriffs v. County of Los Angeles (2008) 166 Cal.App.4th 1625, 1634.) Injunction will not issue if it 
appears the plaintiff will not prevail. (SB Liberty, LLC v. Isla Verde Ass'n, Inc. (2013) 217 Cal.App.4th 
272, 280.) 

Here, relying on the (unauthenticated) purchase contract, Plaintiffs argue that “[t]he purchase 
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contract clearly shows that Plaintiffs are the owners of the Subject Business, which they purchased on 
2-8-21.” (Motion at 7:24-25.) Plaintiffs then conclude, without any additional argument or evidence, 
that “Defendants are in wrongful possession of all of the assets of the Subject Business, including its 
tables, inventory, phones, website, and staff.” (Id. at 8:1-2.) This is no greater showing than Plaintiffs 
made on their original motion for preliminary injunction. Plaintiffs have not met their burden of 
establishing a likelihood of prevailing on the merits. 

2. Balancing of the Relative Harms 

In deciding whether to issue the injunction, the Court must also evaluate “the interim harm that the 
plaintiff would be likely to sustain if the injunction were denied as compared to the harm the 
defendant would be likely to suffer if the preliminary injunction were issued.” (Smith v. Adventist 
Health System/West (2010) 182 Cal.App.4th 729, 749.) “‘The ultimate goal of any test to be used in 
deciding whether a preliminary injunction should issue is to minimize the harm which an erroneous 
interim decision may cause. [Citation.]’” (White v. Davis (2003) 30 Cal.4th 528, 554.) Although the 
court has broad discretion, it has “no discretion to act capriciously.” “It must exercise its discretion ‘in 
favor of the party most likely to be injured.” (Robbins v. Superior Court (1985) 38 Cal.3d 199, 205.) 

“To obtain a preliminary injunction, a plaintiff ordinarily is required to present evidence of the 
irreparable injury or interim harm that it will suffer if an injunction is not issued pending an 
adjudication of the merits.” (White v. Davis (2003) 30 Cal.4th 528, 554.) Irreparable harm is often 
related to the ‘inadequate legal remedy’ (i.e., the damages remedy is inadequate because some 
immeasurable harm is threatened).  

Plaintiffs argue that “Defendants[] continued operation of and collection of money from the 
operation of the Subject Business will cause irreparable injury to Plaintiffs.” (Motion at 5:28-6:1.) This 
contention is not supported by any evidence. Furthermore, there is no evidence that monetary 
damages would be inadequate to remedy any harm.  

The request for injunction is denied. 

Evidentiary Objections 

Defendants’ Objections to the Verified Complaint: 

Objection 1 – 66. Sustained. 

Defendants’ Objections to the Declaration of Marie Montoya: 

Objection 1. Overruled. 

Objection 2. Overruled with respect to “It wasn’t too long after I started working at Jory’s Flowers 
that I witnessed and overheard an argument between Mr. Olivarez and Mr. Ramos”, but otherwise 
sustained. 

Objection 3 – 7. Sustained. 

Objection 8. Overruled. 

Objection 9 – 13. Sustained. 

Objection 14. Overruled. 

Objection 15. Overruled with respect to “I decided to leave when Kevin Sam walked into the room”, 
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but otherwise sustained. 

Objection 16. Sustained.  

Defendants’ Objections to Exhibits: 

Objection 17. Sustained. Lacks Authentication.  

Objection 18. See Defendants’ Objections to Plaintiffs’ Verified Complaint, above. 

Objection 19. Sustained. Lacks Authentication. 

Objection 20. Sustained. Lacks Authentication.  

 
 

  

    

13. 9:00 AM CASE NUMBER:  MSC21-02564 
CASE NAME:  POST MODERN JUSTICE MEDIA VS WOOD, ET AL. 
 *HEARING ON MOTION IN RE:  MOTION TO REOPEN CASE, BIASED JUDGE REFUSES TO RECUSE 
HERSELF, WOOD HAS FILED AN ACTIVE FEDERAL LAWSUIT AGAINST JUDGE MAIER 
*TENTATIVE RULING:* 
 
Vacated.  On August 8, 2022, Defendant filed a notice to withdraw motion. 
 

 

  

    

14. 9:00 AM CASE NUMBER:  MSC21-02564 
CASE NAME:  POST MODERN JUSTICE MEDIA VS WOOD, ET AL. 
 *HEARING ON MOTION IN RE:  EXTENSION OF TIME 
*TENTATIVE RULING:* 
 
Vacated.  On August 8, 2022, Defendant filed a notice to withdraw motion. 
 

 

  

    

15. 9:00 AM CASE NUMBER:  MSC21-02678 
CASE NAME:  JANE DOE VS. ATTUNEMENT MASSAGE 
 *HEARING ON MOTION IN RE:  FOR AN ORDER TO PROCEED USING PSEUDONYM AND TO SEAL 
*TENTATIVE RULING:* 
 
This matter is continued to September 22, 2022 at 9:00 in D-36 on Plaintiff’s motion. 
 

 

  

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

9:00 AM: Law & Motion ADD-ON 
 

 

 

 

 

 

 

 

 

    

1. 9:00 AM CASE NUMBER:  C22-01081 
CASE NAME:  WINEHAVEN VS. CITY OF RICHMOND 
HEARING ON ORDER TO SHOW CAUSE RE:  PRELIMINARY INJUNCTION 
*TENTATIVE RULING:* 
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 Plaintiff’s request for a preliminary injunction is denied.  The temporary restraining order, 
issued on June 9, 2022, is hereby dissolved.  The basis for this ruling is as follows. 
 
 A. Preliminary Matters. 
 
  A-1. The “Specially Appearing” Parties. 
 
 On June 9, 2022, non-party Guidiville Rancheria of California filed opposition papers.  
On July 26, 2022, non-party Upstream Point Molate, LLC filed opposition papers.  In doing so, 
Guidiville and Upstream both purported to be making special appearances in this action. 
 
 The Court finds that these opposition papers are technically improper.  The Court is not 
aware of legal authority allowing anyone to make a special appearance in a Superior Court action, 
except for the limited purpose of moving to quash service of process.  The non-parties shall not file 
additional papers until (1) they have been named as defendants or (2) they have formally intervened 
in this action. 
 
 This being said, the Court has exercised its discretion to consider the legal authorities 
cited by the non-parties, and to take judicial notice of the documents submitted by the non-parties.  
(Cf. Brown, Winfield & Canzoneri, Inc. v. Superior Court (2010) 47 Cal. 4th 1233, 1249 [court may 
reconsider a prior ruling even if prompted by an improper motion].)  The nonparties’ opposition 
papers were welcome, because for reasons that remain obscure, plaintiff chose not to address the 
crucially important issue of prior exclusive jurisdiction in plaintiff’s opening papers. 
 
 Plaintiff has not objected to the Guidiville opposition.  Plaintiff’s objection to the Upstream 
opposition is overruled. 
 
  A-2. The City’s Evidentiary Objections. 
 

Objections To The Declaration of Thomas Butt 
 
 The City objects that “the declaration is entirely devoid of foundational facts, and is 
comprised of speculation, hearsay, and political mudslinging.”  The Court concurs with, and sustains, 
this global objection.  More specifically, the following allegations are improper for the reasons stated 
in the global objection: 
 

• In paragraph 13, the declarant speculates that four of his colleagues, who are duly 
elected members of the City Council, would have rejected unidentified proposals that 
plaintiff did not make.  In paragraph 14, the declarant speculates that these same 
colleagues would have rejected unidentified documentation that plaintiff did not 
submit, and unidentified actions that plaintiff did not take.  This kind of linguistic 
froth has no evidentiary value. 

 

• Many of the key allegations are made on information and belief.  (See Butt Dec., 
¶¶ 12-14, 16, and 19.)  This is improper.  (See, Evid. Code, § 702, subd. (a); Baustert v. 
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Superior Court (2005) 129 Cal.App.4th 1269, 1275, fn. 5 [“[t]he declaration was made 
on information and belief and therefore did not provide competent evidence of the 
facts stated therein”].) 

 

• An example of political mudslinging is the declarant’s allegation that four of the 
declarant’s duly elected colleagues on the City Council have “a primary obsession and 
commitment of trying to undermine” the subject development agreement.  (Butt 
Dec., ¶ 10.  See also, ¶ 11 [“serial bad faith efforts”]; ¶ 12 [“fabricated a narrative”]; 
¶ 14 [declarant’s colleagues were determined to act “without regard to the 
consequences”]; ¶ 15 [“continuous efforts to thwart development”], and; ¶ 16 
[declarant’s colleagues “collaborated with other elected officials in their efforts to 
undermine” the development agreement].) 

 
 The City’s individual objections, Nos. 1 through 11, are each sustained on all grounds stated 
except relevance.  With regard to the improper opinions that the City correctly identifies, the Court 
notes the following multiple defects: 
 

• Insofar as the declarant is attempting to testify as an expert, he does not specifically 
identify, much less authenticate, all of the documents on which he relies.  
Accordingly, the declarant’s opinions lack foundation.  (Garibay v. Hemmat (2008) 
161 Cal.App.4th 735, 743.) 

 

• The declaration consists primarily of improper legal conclusions and rhetorical 
statements, rather than cogent expert opinions.  (Bushling v. Fremont Medical Center 
(2004) 117 Cal.App.4th 493, 510 [“an expert's opinion rendered without a reasoned 
explanation of why the underlying facts lead to the ultimate conclusion has no 
evidentiary value”].) 

 

• The declarant improperly relies on case-specific hearsay.  (People v. Sanchez (2016) 
63 Cal.4th 665, 676 [“an expert has traditionally been precluded from relating case-
specific facts about which the expert has no independent knowledge”].) 

 

• The declaration offers improper opinions on issues of law.  (Summers v. A. L. Gilbert 
Co. (1999) 69 Cal.App.4th 1155, 1179 [“[t]he prohibition against expert opinion on an 
issue of law has been applied in many contexts”].) 

 

• The opinions are improperly speculative.  (See, Bozzi v. Nordstrom, Inc. (2010) 186 
Cal.App.4th 755, 761-765.) 

 
The Court is also not impressed by the declarant’s unsupported “belief” that the City’s actions were 
part of a vast conspiracy, which included the Board of Supervisors, the East Bay Regional Park District, 
and the California State Senate — the nefarious goal of which was to establish “a regional park.”  
(Butt Dec., ¶ 16.) 
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 In sum, the declaration does not set forth a single competent allegation that the Court finds 
helpful.  But perhaps that is to be expected of a declaration that, as plaintiff rather startlingly admits, 
consists of a series of statements mined from a single politician’s “blog posts.”  (Cohn Dec., filed on 
8-1-22, ¶¶ 3-4.)  It is not surprising that these blog posts, which sported titles such as “RPA Runs 
The Table,” “RPA Spins Point Molate to Gullible East Bay Times Reporter,” and “RPA Four Go For 
The Nuclear Option On Point Molate,” did not prove to contain a rich vein of competent evidence. 
 
 In light of these rulings, the Court finds it unnecessary to consider the additional global 
objection that the declaration violates Government Code section 54963.  This, however, is not a 
trivial concern, given that the declarant expressly acknowledges the following as part of the basis for 
his opinions: 
 

5. I was elected to the City Council in 1995.  I am the only City Council member 
who has been continuously seated since that time, nearly 27 years ago.  During that 
time, I have participated in and voted on dozens of actions involving Point Molate, 
including confidential briefings and actions taken in closed session and confidential 
settlement discussions held in federal court.  [Emphasis added.] 

 
(Butt Dec., filed on 7-27-22, ¶ 5.)  This self-congratulatory reliance on privileged and confidential 
communications is set forth in a publicly filed declaration drafted by plaintiff’s counsel — not in a blog 
post.  The City’s request that the Court simply strike the entire declaration has substantial merit. 
 
 While the Court does not reach the privilege issue, the Court does note as follows.  Plaintiff 
may be technically correct that the attorney client privilege issue is moot because — as plaintiff 
assumes for purposes of argument — plaintiff’s declarant has repeatedly violated the privilege by 
publishing privileged communications in publically available blog posts.  But one might think that 
having to rely on such evidence to support one’s position would give thoughtful attorneys pause.  
The fact that the City, for whatever reason, chose to dismiss its lawsuit based on the privileged 
communications does not give rise to some inference that the City “waived” the privilege.  And in 
fact, plaintiff neglects to mention that before dismissal the City successfully obtained a preliminary 
injunction against further alleged violations of the privilege.  (Case No. MSN21-2247, “Order After 
Hearing” filed on 1-28-22.) 
 
 The Court also makes no ruling on the City’s argument that plaintiff’s contacts with 
the declarant, who is a party-affiliated witness, merit the disqualification of plaintiff’s counsel.  
The Court’s preliminary assessment is that the City’s contemplated motion to disqualify would be 
denied, but the City may bring such a motion if it believes that doing so would be justified. 
 

Objections to the Declaration of Chris Austin 
 
 The City’s individual objections, Nos. 1 through 9, are each sustained on all grounds stated 
except relevance.  Additional legal authorities supporting these rulings are cited above.  The Court 
means no disrespect to Mr. Austin, whose declaration does not feature some of the more startling 
defects found in the companion declaration. 
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 B. Jurisdiction. 
 
 The Court finds that it lacks jurisdiction to grant the preliminary injunction that plaintiff seeks, 
because doing so would interfere with the District Court’s supervision of the amended federal 
judgment under the rule of prior exclusive jurisdiction.  The basis for this ruling is as follows. 
 
  B-1. Governing Law. 
 
 The rule of prior exclusive jurisdiction has been summarized as follows: 
 

The most obvious jurisdictional hurdle is the "ancient and oft-repeated . . . doctrine of 
prior exclusive jurisdiction-- that when a court of competent jurisdiction has obtained 
possession, custody, or control of particular property, that possession may not be 
disturbed by any other court."  14 Charles Alan Wright et al., Federal Practice and 
Procedure § 3631, at 8 (3d ed. 1998). This principle was definitively incorporated into 
American law long ago: 
 
The Federal and state courts exercise jurisdiction within the same territory, derived 
from and con-trolled by separate and distinct authority, and are therefore required, 
upon every principle of justice and propriety, to respect the jurisdiction once acquired 
over property by a court of the other sovereignty. If a court of competent jurisdiction, 
Federal or state, has taken possession of property, or by its procedure has obtained 
jurisdiction over the same, such property is withdrawn from the jurisdiction of the 
courts of the other authority as effectually as if the property had been entirely 
removed to the territory of another sovereignty. 
 
Palmer v. Texas, 212 U.S. 118, 125, 53 L. Ed. 435, 29 S. Ct. 230 (1909) (emphasis 
added); see also Kline v. Burke Constr. Co., 260 U.S. 226, 229-30, 67 L. Ed. 226, 43 S. 
Ct. 79 (1922). 

 
Although the doctrine "is based at least in part on considerations of comity," 14 
Federal Practice and Procedure § 3631, at 12, and prudential policies of avoiding 
piecemeal litigation, see, e.g., Colorado River, 424 U.S. at 819, it is no mere 
discretionary abstention rule.  Rather, it is a mandatory jurisdictional limitation.  
[Emphasis added.]  Palmer, 212 U.S. at 125; Hagan v. Lucas, 35 U.S. (10 Pet.) 400, 
403, 9 L. Ed. 470 (1836) ("[P]roperty could not be subject to two jurisdictions at the 
same time.  The first levy, whether it were made under the federal or state authority, 
withdraws the property from the reach of the process of the other." 
(emphasis added)). 

 
(State Eng'r v. S. Fork Band of the Te-Moak Tribe of W. Shoshone Indians of Nev. (9th Cir. 2003) 339 
F.3d 804, 809-810.  See also Applied Underwriters, Inc. v. Lara (9th Cir. 2022) 37 F.4th 579, 600.)  
The Court finds that this rule is applicable in the case at bar.  Plaintiff’s arguments to the contrary 
lack merit. 
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  B-2. Plaintiff’s Arguments. 
 
 Plaintiff’s primary argument is that that proceedings to enforce the amended federal 
judgment are in personam and not in rem.  This argument lacks merit, for the common sense reason 
stated in the State Engineer decision: 
 

The tribe and the federal government try to escape this inexorable jurisdictional bar 
by emphasizing that contempt actions are in personam rather than in rem.  But 
Alpine, like this case, was not styled as an in rem action, yet the formalistic distinction 
made not the least bit difference.  Lest we "exalt form over necessity," Montgomery 
Ward & Co. v. FTC, 691 F.2d 1322, 1328 (9th Cir. 1982), we look behind "the form of 
the action" to "the gravamen of a complaint and the nature of the right sued on," 
Davis & Cox v. Summa Corp., 751 F.2d 1507, 1520 (9th Cir. 1985), superseded by 
statute on other grounds as stated in Northrop Corp. v. Triad Int'l Mktg. S.A., 842 F.2d 
1154 (9th Cir. 1988) (per curiam).  There can be no serious dispute that the contempt 
action was brought to enforce a decree over a res--i.e., the Humboldt River.  
[Emphasis added.]  Given the zero-sum nature of the resource, any party's unlawful 
diversion of water from the stream necessarily affects other users. This inescapable 
fact is, after all, the motivating force behind Nevada's comprehensive system for 
adjudicating water rights in the first place.  See Nev. Rev. Stat. § 533.090. 

 
(State Eng'r, supra, 339 F.3d at 810-811.) 
 
 In the case at bar, on June 21, 2022, the judge in the federal action issued an order to show 
cause re contempt sanctions.  (Supplemental Sabey Dec., filed on 8-1-22, Exh. 1.)  Like the contempt 
proceeding in State Engineer, this OSC was issued “to enforce a decree over a res …”  The OSC 
required the City to sign a transfer deed and place it into a sales escrow, specifically referring to 
“the property subject to the amended judgment in this case.”  (Ibid.) 
 
 Plaintiff’s argument that the federal action is somehow not in rem is, to put it mildly, strained.  
The Court finds that the argument lacks merit. 
 
 Plaintiff’s other arguments on the rule of prior exclusive jurisdiction are even more strained, 
and do not merit individual attention.  Just as one example, however, the amended federal judgment 
requires the City to transfer title to the property “forthwith,” and plaintiff argues that this term is 
vague enough to accommodate several years of litigation in this Superior Court action and one or two 
years of appellate review.  (Supplemental Brief, filed on 8-10-22, p. 6, fn. 2.  See also, p. 8, lines 11-14 
[describing years of litigation as “a short pause”].)  The term “forthwith” is not vague; Merriam-
Webster defines “forthwith” as meaning “without any delay: IMMEDIATELY.” 
 
  B-3. Conclusion. 
 
 The Court lacks jurisdiction to issue a preliminary injunction that would prevent the City from 
transferring the subject real property to a third party.  This lack of jurisdiction constitutes one of two 
fully independent grounds for denying plaintiff’s request for a preliminary injunction. 
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 C. The Substantive Merits Of Plaintiff’s Request. 
 
 Even if the rule of prior exclusive jurisdiction did not apply, the Court would still deny 
plaintiff’s request for a preliminary injunction, based on the request’s substantive merits.  The basis 
for this ruling is as follows. 
 
  C-1. Summary Of Ruling. 
 
 After carefully weighing the admissible evidence, and considering both the likelihood that 
plaintiff will prevail at trial and the “relative interim harm” to both sides, the Court finds that the 
issuance of a preliminary injunction would not be appropriate.  (See, City of San Jose v. MediMarts, 
Inc. (2016) 1 Cal.App.5th 842, 850; O'Connell v. Superior Court (2006) 141 Cal.App.4th 1452, 1463-64.)  
 
  C-2. The Likelihood That Plaintiff Will Prevail. 
 
 The Court finds the City’s evidence far more persuasive than plaintiff’s admissible evidence.  
The Court was particularly impressed with the opposition declaration of Anne Lanphar, which quite 
lucidly sets forth facts indicating that the City did not breach its agreement with plaintiff, and that 
plaintiff itself in fact breached the agreement in several respects. 
 
 In addition to this evidentiary hurdle, plaintiff also fails to address a legal hurdle it will face at 
trial.  Plaintiff advocates for the following proposition: it is self-evident that the City was required to 
approve plaintiff’s CFD proposal, and no reasonable minds could differ.  The Court does not find the 
proposition self-evident.  Proving that the City’s rejection of the proposal reflected bad faith, rather 
than legitimate concerns about the impact on the City’s finances, will prove challenging at trial; jurors 
are taxpayers, not real estate developers, and will likely be sympathetic to plausible fiscal concerns.  
Plaintiff has also not satisfactorily explained why it did not have an alternative financing proposal in 
reserve, and why it apparently did not give serious consideration to seemingly credible alternatives 
proposed by the City. 
 
  C-3. Relative Interim Harm. 
 
 While the Court recognizes that each parcel of real property is unique, plaintiff has 
understated the interim harm to the City if a preliminary injunction were granted.  The City has been 
attempting to find a developer for this property since at least 2004, and the City has a strong interest 
in finally reaching closure and having development move forward — with someone. 
 
 Further, the tortuous federal litigation is on the verge of being completed, and California 
recognizes a strong public policy favoring the finality of judgments.  (See Rappleyea v. Campbell 
(1994) 8 Cal.4th 975, 982.)  This public policy applies with equal force to the amended federal 
judgment in the case at bar. 
 
  C-4. Conclusion. 
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 Even if there were no problem with jurisdiction, the Court would exercise its discretion to 
deny plaintiff’s request for a preliminary injunction.  The weakness of the request’s substantive merit, 
compared to the strength of the evidence and arguments presented by the City, constitutes the 
second of two fully independent grounds for denying plaintiff’s request. 
 
 D. Comment. 
 
 The Court assumes that escrow will close promptly, resulting in a transfer of the subject real 
property to a third party.  Plaintiff should be prepared to explain, in its opposition to the pending 
demurrer, what remains of plaintiff’s case; plaintiff concedes that the parties’ agreement does not 
allow plaintiff to seek damages from the City. 

 
 

 


